Punitive Damages Standards Act
Summary
The Punitive Damages Standards Act establishes a procedure for pleading punitive damages, establishes

a procedure for the award of punitive damages and allows a bifurcated trial before the same jury to
separate determinations regarding compensatory damages from punitive damages, establishes a burden

of proofand standard for I|ab|||ty for pun|t|ve damages Fmses—t—he—bu;deﬂ-ef—p;eef—te—eleahané

pmwe—damages—llmlts the—ameuﬂt—ef—&pumtwe damages awards—te—twwe—the—ameunt—ef—the—p#amﬂﬁf—s
actualcompensatery-damages, limits vicarious liability for punitive damages, and precludes imposition
of punitive damages when a product or service was approved by a government agency or complies with
government regulations.

[NOTE: Because state the-laws governing punitive damages vary, and many states have adopted at least
some of the reforms in the Act, -amengthestatesa-legislators planning to introduce the Act apunitive
damages-bilkshould first obtain information about existing law in their stateshis-erherstate’slaws.
Some states do not permit punitive damages at all.]

Model Policy

Section 1. {Title}

This Act shall be known and may be cited as the Punitive Damages Standards Act.

Section 2. {Definitions}

For the purposes of this Act, the meaning of the terms specified shall be as follows:

(A) “Actual malice” means specific intent by the defendant to cause substantial injury or harm to the
plaintiff.

(BA) “Clear and convincing evidence” means that standard of evidence which leaves no serious or
substantial doubt about the correctness of the conclusions drawn from the evidence. It #-is a standard
which requires more than a preponderance of evidence, but less than beyond a reasonable doubt, to
draw a conclusion.

(CB) “Compensatory damages” means damages intended to make good the loss of an injured party and
no more. The term includes general and special damages and does not include nominal, exemplary or

punitive damages.




500.

(EF) “Punitive damages” includes exemplary or vindictive damages and means damages awarded against
a party in a civil action because of aggravating circumstances in order to penalize and to provide
additional deterrence against a defendant to discourage similar conduct in the future. Punitive damages
do not include compensatory damages or nominal damages.

Section 3. {Pleading Punitive Damages-}

(A) No initial pleading in a civil action shall contain a claim for punitive damages. Any later pleading
containing a claim for punitive damages may be filed only with leave of the court.

(B) A trial court may grant a plaintiff leave to file a pleading containing a claim for punitive damages only
on written motion by the plaintiff, filed no later than one hundred twenty days prior to the final pretrial
conference in the case or, if there is no scheduled pretrial conference, one hundred twenty days prior to
the date set for trial, that is supported by affidavits, exhibits, or discovery materials establishing a
reasonable basis for recovery of punitive damages. Any party opposing leave may file affidavits, exhibits,
or discovery materials demonstrating that the standard for punitive damages has not been established.

(C) If the trial court concludes that based on the evidence to be admitted at trial a reasonable trier of
fact is likely to conclude that the burden of proof and standard for liability for punitive damages in this
Act has been met, the court shall grant leave for the plaintiff to file the pleading seeking punitive
damages. The court shall rule on a motion for leave to file a pleading seeking punitive damages no later
than forty-five days after a hearing on the motion or, if no hearing is held on the motion, after the party
opposing the motion has filed its response to the motion.

(DB) AThe plaintiff shall not specifically plead an amount of punitive damages, only that such damages
are sought in the action.




Section 4. {Procedure for Award of Punitive Damages}

(A) All actions tried before a jury involving punitive damages-shal, if requested by any defendant against
whom punitive damages are sought, must -be conducted in a bifurcated manner triat-before the same

jury.

(B) In the first stage of a bifurcated trial, the jury shall determine liability for compensatory damages and
the amount of compensatory damages or nominal damages. Evidence relevant only to the issues of
punitive damages is shalknot be-admissible in this stage.

(C) Punitive damages may be awarded only if the jury awards more than nominal eermpensatory

damages have-beenawarded-in the first stage of the trial.-Anaward-ofnominaldamageseannotsupport
: " .

(D) In the second stage of a bifurcated trial, the court shall determine whether the issue of punitive
damages may be submitted to the jury and, if so, the jury -shall determine whether to award =&
defendantisliableferpunitive damages and in what amount.

(E) Evidence of a defendant’s financial condition or net worth is not admissible in the proceedings on
punitive damages.

(F) Punitive damages shall not be based, in whole or in part, on harm to nonparties.

(GF) In determining the amount of punitive damages, the trier of fact shall consider, to the extent
relevant, the following:

(1) The degree of aatureand-reprehensibility of the defendant’s conductwrengdeing;

(2) The severity of the harm to suffered-by-the plaintiff caused by the asa-resultefthe-defendant’s
conduet, including whether the harm was physical rather than economic in nature;

(3) The extent to which the plaintiff’s own conduct contributed to the harm;

(4) The duration of the conduct, the defendant’s awareness, and any concealment by the defendant;

(5) The profitability of the conduct to the defendant; and




(68) Any civil fines or criminal penalties that could be or have been imposed on the defendant as a result
of the conduct complained of by the plaintiff.:ard

(HG) If a verdict is rendered awarding punitive damages, the trial court shall carefully review the

decision of the trier of fact;eensideringatrelevantevidenee, including the factors identified in
paragraph (GF) above, to ensure that the award satisfies due process and does not exceed an amount
necessary for the sake of example and to punish the defendant. Trial courts are to reflect in the record
their reasons for interfering with a jury verdict, or refusing to do so, on grounds of excessiveness of

damages.

(IH) The amount of punitive damages shall be reduced pursuant to the contributory or comparative fault
principles of the law of this state. In any action in which there are two or more defendants, an award of
punitive damages must be specific as to each defendant, and each defendant is liable only for the
amount of the award made against that defendant.

Section 5. {Proof Required for Award of Punitive Damages}

Punitive damages may only be awarded if the plaintiff proves by clear and convincing evidence that the
defendant acted with his-er-herharm-wastheresultefactual malice. This burden of proof may not be
satisfied by proof of any degree of negligence including gross negligence.

Section 6. {Limitations on CeilingforPunitive Damages-Award}

(A) An Ne-award of punitive damages shall not exceed the greater of two times the amount of the
plaintiff’s actualcompensatory damages or [SET SAMOUNT, E.G., $250,000]whicheverisgreater. If the
defendant is an individual or a business with 50 or fewer full-time employees, an award of re-award-of
punitive damages shall not exceed the lesser of two times the amount of the plaintiff’s actuat
compensatory damages or [SET SSAMOUNT, E.G., $250,000]. mwhicheveristess:

{B}Awards of judgment interest, attorneys’ fees, and civil penalties shall not constitute actual
compensatory damages for purposes of determining a punitive damages ratio under this subsection.




(B) (a) Except as provided in paragraph (b), punitive damages may not be awarded against a defendant
in a civil action if that defendant establishes, before trial, that punitive damages have previously been
awarded against that defendant in any court in any action alleging harm from the same act or course of
conduct for which the plaintiff seeks compensatory damages. For purposes of a civil action, the term
“the same act or course of conduct” includes acts resulting in the same manufacturing defects, acts
resulting in the same defects in design, or failure to warn of the same hazards, with respect to similar

units of a product.

(b) In subsequent civil actions involving the same act or course of conduct for which punitive damages
have already been awarded, if the court determines by clear and convincing evidence that the amount
of prior punitive damages awarded was insufficient to punish that defendant's behavior, the court may
permit a jury to consider an award of subsequent punitive damages. In permitting a jury to consider
awarding subsequent punitive damages, the court shall make specific findings of fact in the record to
support its conclusion. In addition, the court may consider whether the defendant’s act or course of
conduct has ceased. Any subsequent punitive damage awards must be reduced by the total amount of
all earlier punitive damage awards paid by the defendant for the same act or course of conduct.

(C) A jury may not be instructed or informed as to the provisions of this section.

Section 7. {Vicarious Liability}

(A) The culpability of an employer or principal deferdantfor punitive damages whose liability is alleged
to be vicarious shall be determined separately from that of any alleged-agent or;- employee;-o*
representative.

(B) Notwithstanding paragraph (A) of this subsection, punitive damages shall not may-be awarded
against an employer or principal-defendantbased-on-vicarioustiability for the acts or omissions of an
agent or employee unless the plaintiff can satisfy the standard of proof in Section 5 and:enaly-ifthefinder

(1) Prior to the act or conduct, the employer or principal expressly authorized the doing and manner of
the act or conduct;

(2) During or after the act or conduct, the employer or principal, with full knowledge of the doing and
manner of the act or conduct, expressly ratified the act or conduct;

(32) The employee or agent was unfit to perform acts or duties of the kind for which punitive damages

are sought, and the employer or principal expressly authorized the employee or agent to perform acts
or duties of that kind.




(C) For purposes of this section, with respect to an employer or principal that is a legal entity or
partnership, only the act, conduct, authorization, ratification, or intention of or by:

(1) The president, chair, or chief executive officer;

(2) The members of the governing body of the legal entity or partnership, when acting as such; or

(3) Any other officer, employee, or agent with policy-making authority,

shall be deemed to be the act, conduct, authorization, ratification or intention of the employer or

principal.

(DE) Nothing in this subsection shall be construed to expand or increase the scope of vicarious liability
for punitive damages under state law.

Section 8. {Regulatory Compliance}

(A) A defendant shall not be liable for punitive damages if:

(1) The product alleged to have caused the plaintiff’s the-harm was designed, manufactured, packaged
labeled, sold, or represented in relevant and material respects in accordance with the terms of an
approval, license or similar determination of a government agency;-e+

(2) The product was in compliance with a statute of this State or the United States, or a standard, rule,
regulation, order, or other action of a government agency pursuant to statutory authority, where such
statute or agency action is relevant to the event or risk allegedly causing the harm and the product was
in compliance at the time the product left the control of the manufacturer or seller; or-

(3) The act or transaction forming the basis of the claim involves terms of service, contract provisions,
representations, or other practices authorized by, or in compliance with, the rules, regulations,
standards, or orders of, or a statute administered by, a government agency.




(B) This section shall not apply if the plaintiff elaimantestablishes thatthe defendantatany-time before
the-eventthatallegedly-caused-the-harm-did-any of the following:

(1) The product or service which allegedly caused the plaintiff’s harm was sold by the defendant Seld-the
productorservice-after theeffective date-ofan order of a government agency removing te-remeve-the
product from the market, after the agency te-withdreaw its approval of the product or service, or after
the agency te-substantially altered its terms of approval of the product or service in a manner that
would have avoided i-the plaintiff’s elaimant’s-alleged injury;-or

(2) The government agency relevant to the event or risk allegedly causing the harm has determined that
the defendant, itntentionally; and in violation of applicable regulations, withheld from or
misrepresented to the gevernmentagency information material to the approval or maintaining of
approval of the product or service, and such information is relevant to the harm which the plaintiff
elaimantallegedly suffered; or

(3) The government agency relevant to the event or risk allegedly causing the harm has determined that
the defendant mMade an illegal payment to an official or employee of the agevernmentagency for the
purpose of securing or maintaining approval of the product or service.

Section 9. {Availability of Punitive Damages}

Nothing eentained-in thisis Act is to be construed as-to createing any claim for punitive damages that did
not exist on the Act’s effective datewhich-ishretnowpresentunderthelaw-of thisstate.

Section 10. {Severability Clause}

Section 11. {Repealer Clause}

Section 12. {Effective Date}

This Act applies to shallbe-effectiveaste-any civil suit for damages commenced on or after the Act’s
date of enactment, -efthe-Actregardless of whether the claim arose prior to that e-date-efenactment.

Section by Section Summary
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Section 1. {Title} - Punitive Damages Standards Act.

Section 2. {Definitions}

Section 3. {Pleading Punitive Damages}
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An award of punitive damages shall be reduced pursuant to the contributory or comparative fault

principles of the law of the state.

Section 5. {Proof Required for Award of Punitive Damages}

Punitive damages may only be awarded if the plaintiff proves by clear and convincing evidence® that the

defendant acted with actual malice.”

Section 6. {Ceiling for Punitive Damages Award}
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Stat. Ann. § 549.20(1); Miss. Code Ann. § 11-1-65(1)(a); Mont. Code Ann. § 27-1-221(5); N.J. Stat. Ann.

8§ 2A:15-5.12(a); Nev. Rev. Stat. Ann. § 42.005(1); N.C. Gen. Stat. § 1D-15(b); N.D. Cent. Code § 32-

03.2-11(1); Ohio Rev. Code Ann. § 2307.80(A); Ohio Rev. Code Ann. § 2315.21(D)(4); Okla. Stat. Ann.

tit. 23, § 9.1; Or. Rev. Stat. § 31.730(1); S.C. Code Ann. § 15-33-135(D); S.C. Code Ann. § 15-32-520(D);

S.D. Codified Laws § 21-1-4.1; Tenn. Code Ann. §29-39-104(a)(1); Tex. Civ. Prac. & Rem. Code

§41.003(a); Utah Code Ann. 8§ 78B-8-201(1); W. Va. Code § 55-7-29(a). For cases adopting clear and

convincing evidence standard by judicial decision, see Linthicum v. Nationwide Life Ins. Co., 723 P.2d

675 (Ariz. 1986); Jonathan Woodner, Co. v. Breeden, 665 A.2d 929 (D.C. 1995); Masaki v. General

Motors Corp., 780 P.2d 566 (Haw. 1989); Travelers Indem. Co. v. Armstrond, 442 N.E.2d 349 (Ind. 1982);

Tuttel v. Raymond, 494 A.2d 1353 (Me. 1985); Owens-lllinois v. Zenobia, 601 A.2d 633 (Md. 1992);

Rodriguez v. Suzuki Motor Corp., 936 S.W.2d 104 (Mo. 1996); Wangen v. Ford Motor Co., 294 N.W.2d

437 (Wis. 1980), Cf. Colo. Rev. Stat. § 13-25-127(2) (proof “beyond a reasonable doubt” required).
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Punitive damages against larger businesses are limited to two times the plaintiff’s compensatory
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physical injury cases, and greater of three times compensatory damages or $1.5 million in physical injury {

cases with fixed limits adjusted for inflation); Alaska Stat. 8 9.17.020(f)-(q) (greater of three times {

compensatory damages or $500,000, and, in cases involving malice, greater of four times compensatory

damages or the financial gain defendant received, or $7 million); Colo. Rev. Stat. § 13-21-102(1)(a), (3), [

(amount of actual damages, but may be up to three times compensatory damages if defendant continued
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damages or $500,000, and, where motivated by unreasonable financial gain, greater of four times
compensatory damages or $2 million, and no cap if specific intent to harm); Ga. Code Ann. § 51-12-5.1(f),
(q) ($250,000 unless specific intent to harm); Idaho Code 8§ 6-1604(3) (greater of three times
compensatory damages or $250,000); Ind. Code Ann. § 34-51-3-4 (greater of three times compensatory
damages or $50,000); Kan. Stat. Ann. § 60-3701(e) (lesser of $5 million or defendant’s highest annual
gross income over previous five years, or, if defendant’s profitability from misconduct exceeds limitation,
1.5 times the gained or expected profit); Me. Rev. Stat. Ann. tit. 18-A, § 2-804(b) ($250,000 in wrongful
death cases); Miss. Code Ann. § 11-1-65(3) (six-different limits based on defendant’s net worth); Mont.
Code Ann. § 27-1-220(3) (I of $10 million or 3% of defendant’s net worth); Nev. Rev. Stat. Ann. §
42.005(1) ($300,000 if compensatory award is less than $100,000, or three times compensatory award
that is $100,000 or more); N.J. Stat. Ann. § 2A:15-5.14(b) (greater of five times compensatory damages [
or $350,000); N.C. Gen. Stat. § 1D-25(b) (greater of three times compensatory damages or $250,000);

N.D. Cent. Code § §-32-03.2-11(4) (greater of two times compensatory damages or $250,000); Ohio Rev. {
Code Ann. 8 §2315.21(D)(2)(a) (two times compensatory damages); Okla. Stat. Ann. tit. 23, § 9.1(B)-(D) {
(three categories based on degree of conduct); 40 Pa. Cons. Stat. Ann. 8 1303.505(d) (two times

compensatory damages in action against healthcare provider absent intentional misconduct); S.C. Code {
Ann. 8§ 15-32-530 (greater of three times compensatory damages or $500,000 (adjusted for inflation), and, {
where motivated by unreasonable financial gain or known likelihood of felony, greater of four times

compensatory damages or $2 million, and no cap for intentional harm, felony conviction or action under {
influence of alcohol or drugs); Tenn. Code Ann. § 29-39-104(a)(5) (greater of two times compensatory {
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damages or $500,000); Tex. Civ. Prac. & Rem. Code 8 41.008(b) (greater of two times economic
damages plus amount equal to noneconomic damages up to $750,000, or $200,000); Va. Code Ann. § §
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8.01-38.1 ($350,000); W. Va. Code § 55-7-29(c) (greater of four times compensatory damages or
$500,000); Wis. Stat. § 895.043(6) (greater of two times compensatory damages or $200,000). A few
state trial courts and a federal court, applvlnq Tennessee law s-have |nvaI|dated j_mlts on sta{esta{etes
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eap)y sRoginski v. Shelly Co., 31 N.E.3d 724 (Ohio Ct. Comm. Pleas 2014)-{Ohio’s-eap); Lindenberg v.
Jackson Nat'l Life Ins. Co., 912 F.3d 348 (6th Cir. 2018) (Tennessee’s cap).,
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The section does not apply if government approval was obtained through fraud or bribery or if the
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the plaintiff’s alleged injury.
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